I N THE UNI TED STATES BANKRUPTCY COURT
FOR THE DI STRI CT OF NEBRASKA

IN THE MATTER OF
CHARI TY KRI STI N RGSS,

CASE NO. BKO02-41206
Debt or (s) .

A03-4041
CHARI TY KRI STI N RGSS,

Plaintiff, CH 7
VS.

UNI VERSI TY OF NEBRASKA- LI NCOLN,

N N N N N N N N N N N N N N N

Def endant .

VEMORANDUM

Hearing was held in Lincoln, Nebraska, on June 25, 2003, on
defendant's nmotion to dismss (Fil. #3) and resistance by the
debtor (Fil. #7). Lea Thomas appeared for the debtor, and John
Wl tse appeared for the University of Nebraska. This nenmorandum
contains findings of fact and conclusions of |aw required by
Federal Rule of Bankruptcy Procedure 7052 and Federal Rule of
Civil Procedure 52. This is a core proceeding as defined by 28
US C 8§ 157(b)(2)(1).

The notion is granted.

The debtor filed this adversary proceeding to obtain a
hardshi p di scharge of a student | oan debt owed to the def endant.
The defendant noved for dism ssal, arguing that no subject-
matter jurisdiction exists here because the university has the
benefit of immunity under the El eventh Amendnent.?! Specifically,

The El event h Amendnent provi des: “The Judicial power of the
United States shall not be construed to extend to any suit in
| aw or equity, commenced or prosecuted agai nst one of the United
States by Citizens of another State, or by Citizens or Subjects
of any Foreign State.”

It is well established that “[w]hile the amendnment by its
terms does not bar suits against a State by its own citizens,
(continued...)



the defendant relies on May v. United States (In re May), No.
00- 3102, 2001 W 238077 (8th Cir. Mar. 12, 2001) (per curiam,
whi ch held that the M ssouri Departnent of Revenue was entitl ed
to Eleventh Anmendnent immunity in an adversary proceeding
because it had not subjected itself to the court’s jurisdiction
by filing a claimin the bankruptcy case. The United States
Bankruptcy Court for the Western District of Mssouri followed
May and Rose v. United States Dep’t of Educ. (In re Rose), 187
F.3d 926 (8th Cir. 1999), in ruling that the Mssouri entity
hol di ng t he debtor’s student | oans was protected by the El eventh
Amendment, as it had not filed a proof of <claim in the
under | yi ng bankruptcy case. Haag v. Sallie Mae (In re Haaqg), 274
B.R 833 (Bankr. WD. M. 2002).

The debtor resists dism ssal, arguing that the State of
Nebraska gave up its sovereign immunity in ratifying the U S.
Constitution, that bankruptcy proceedings are in rem and not
subject to a sovereign imunity defense, and that the Eleventh
Amendnent does not apply in this case because the | oan at issue
is federally guaranteed.

The El eventh Amendnent exists for two reasons: protecting
the state’s finances and preserving the state’ s sovereign
dignity. Hess v. Port Authority Trans-Hudson Corp., 513 U. S. 30,
39 (1994). O these, “the vulnerability of the State’'s purse
[15s] t he nost sal i ent factor in El eventh  Anmendnent
determ nations.” 1d. at 48.

The Eighth Circuit Court of Appeals has made it clear that
El eventh Amendnent immunity does not automatically protect a

state’s educati onal institutions. “Each state university
claimng el eventh amendnent inmunity ‘mnust be considered on the
basis of its own particular circunstances.’” Sherman v. Curators

of the Univ. of Mssouri, 16 F.3d 860, 863 (8th Cir. 1994)
(quoting Geenwood v. Ross, 778 F.2d 448, 453 (8th Cir. 1985)).
In Greenwood, the Eighth Circuit set out a framework for
determ ning whether the Eleventh Anmendnent applies to a
subdi vision of a state: “Courts typically |look at the degree of
| ocal autonomy and control and nost inportantly whether the
funds to pay any award will be derived fromthe state treasury.”
778 F.2d at 453 (quoting Laje v. R E. Thomason Gen. Hosp., 665

1(...continued)
[the United States Suprene] Court has consistently held that an
unconsenting State is imune from suits brought in federal
courts by her own citizens as well as by citizens of another
State.” Edelman v. Jordan, 415 U. S. 651, 662-63 (1974).
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F.2d 724, 727 (5th Cir. 1982)).

The Sherman case involved a breach of contract and
prom ssory estoppel action brought by a term nated enpl oyee. The
Eighth Circuit remanded the matter for factual findings on the
G eenwood factors, particularly on whether paynent of danages,
if any, to the plaintiff “would necessarily inplicate the state
fisc.” Sherman, 16 F.3d at 864 (enphasis in original). The
appel l ate court al so suggested that the district court consi der,
to the extent relevant, the nine factors set forth in Kovats v.
Rutgers, The State Univ., 822 F.2d 1303, 1307 (3d Cir. 1987),
which the Eighth Circuit noted was the only appellate court
decision holding that a state university does not share its
state’s El eventh Anendnment i mrunity. 2 Those nine factors incl ude:
(1) local law and decisions defining the status and nature of
t he agency involved in its relation to the sovereign; (2) nost
i nportantly, whether the paynent of the judgnent will have to be
made out of the state treasury; (3) whether the agency has the
funds or the power to satisfy the judgment; (4) whether the
agency is perform ng a governnmental or proprietary function; (5)
whet her it has been separately incorporated; (6) the degree of
aut ononmy over its operations; (7) whether it has the power to
sue and be sued and to enter into contracts; (8) whether its
property is inmmune from state taxation; and (9) whether the
sovereign has immunized itself from responsibility from the
agency’s operations. Sherman, 16 F.3d at 865 n.6 (citing Kovats,
822 F.2d at 1307).

The Nebraska federal district court has previously
consi dered the Greenwood and Sherman factors in determ ning that

°The Third Circuit Court of Appeals based its decision on
the foll ow ng:

Qur exam nation of the circunmstances surroundi ng
Rutgers |eads us to conclude that a majority of the
rel evant criteria wei gh agai nst consi dering Rutgers an
arm of the state entitled to Eleventh Anmendnent
I nuni ty. Rut gers was originally a private
institution. Though it is now, at least in part, a
state created entity which serves a state purpose with
a large degree of state financing, it remains under
state |l aw an i ndependent entity able to direct its own
actions and responsible on its own for judgments
resulting fromthose actions.

Kovats, 822 F.2d at 1312.



the University of Nebraska is an arm of the state and protected
by the Eleventh Amendnent. See Rednond v. Univ. of Nebr., No.
4:95CVv3223, 1995 W 928211 *3 (D. Neb. Dec. 5, 1995) (“[I]t is
clear that the Board of Regents is financially controlled by the
state.”); Osterloh v. Agric. Research & Dev. Ctr., No.
8: 95CV0001, 1996 W 885548 (D. Neb. Apr. 22, 1996) (ARDC is
i ndi sputably a wunit of the University of Nebraska; the
uni versity cannot spend noney without | egislative appropriation,
so it is a state agency for Eleventh Amendnent purposes. The
court al so considered the Kovats el enents and rul ed that even if
the plaintiff’s recovery did not inplicate the state fisc, the
remai ni ng factors mandated a conclusion that the university is
an arm of the state.); and Lundberg v. Univ. of Nebr., No.
4:95CV3448, 1996 W. 883606 (D. Neb. Nov. 25, 1996) (upon
reconsidering aninitial ruling that the record was i nsufficient
to determne if the university had El eventh Amendnment inmunity
in light of Sherman, the court followed Osterl oh and Rednond in
ruling that the wuniversity was protected by the Eleventh
Amendment but noted that such a hol ding was not res judicata if
a plaintiff could show that the status of the university had
changed.)

The Eighth Circuit Court of Appeals in May affirnmed the
B. A.P. decision that the State of M ssouri Departnent of Revenue
has El eventh Anmendnment inmmunity fromsuit in bankruptcy court.
That holding is applicable to the State of Nebraska, acting
t hrough the University of Nebraska. Therefore, because this
court is bound by the district court decisions concerning the
status of the University as an armof the state and deserving of
El event h Amendnent immunity fromsuit in federal district court,
and by the My decision of the Circuit concerning the
applicability of the Eleventh Amendnent immunity of a state
agency in bankruptcy court, the notion to dism ss nust be, and
i's, granted.

Separate order will be filed.

DATED: July 14, 2003
BY THE COURT:

/[s/ Tinmpthy J. Mahoney

Chi ef Judge
Noti ce given by the Court to:
*John Wltse Lea Thomas U.S. Trustee
Movant (*) is responsible for giving notice of this order to all other parties

not listed above if required by rule or statute.

- 4-



I N THE UNI TED STATES BANKRUPTCY COURT
FOR THE DI STRI CT OF NEBRASKA

IN THE MATTER OF
CHARI TY KRI STI N RGSS,

CASE NO. BK02-41206
Debt or (s).

AO03- 4041
CHARI TY KRI STI N RGSS,

)
)
)
)
)
)
g
Plaintiff, ) CH 7
VS. g

)

UNI VERSI TY OF NEBRASKA- LI NCOLN,)
Def endant . g

ORDER

Hearing was held in Lincoln, Nebraska, on June 25, 2003, on
defendant's notion to dismss (Fil. #3) and resistance by the
debtor (Fil. #7). Lea Thomas appeared for the debtor, and John
W ltse appeared for the University of Nebraska.

| T 1S ORDERED: The defendant's notion to dismss this
case (Fil. #3) is granted. See Menmorandum filed this date.

DATED: July 14, 2003
BY THE COURT:

/[s/ Tinmpthy J. Mahoney
Chi ef Judge

Noti ce given by the Court to:
*John Wltse
Lea Thomas
U.S. Trustee

Movant (*) is responsible for giving notice of this order to all other parties
not listed above if required by rule or statute.



